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 1.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE 
HEARING ON MOTION TO SEVER J.H. FITZMAURICE, INC.’S SPECIAL DEFENSE 
FILED BY J.H. FITZMAURICE, INC. 
* TENTATIVE RULING: * 
 

Defendant J.H. Fitzmaurice (“JHF”) moves to sever the trial of its statute of limitations 

defense from the remainder of the matter.  Several other defendants join in the motion. 

Plaintiff Giant Development (“Giant”) sued JHF alleging various claims associated with 

the construction of the Giant Road Apartments in San Pablo.  The apartment complex consists 

of five buildings on one contiguous parcel, and defects are alleged at all five of the buildings.  

JHF relies on the statute of repose, i.e., Code of Civil Procedure section 337.15, which provides 

that action for construction defects may not be brought more than ten years after “substantial 

completion” of the construction in question.  “Substantial completion” is defined as the earlier of 

“(1) the date of final inspection by the applicable public agency. (2) The date of recordation of a 

valid notice of completion.  (3) The date of use or occupation of the improvement. (4) One year 

after termination or cessation of work on the improvement.”  (C.C.P. § 337.15(g).)  Based on the 

date upon which the City of San Pablo issued Certificates of Occupancy for each of the 

buildings, JHF asserts that that the action was filed more than ten years after substantial 

completion of four of the five buildings. 

Giant disputes this claim, arguing that the “completion” issue cannot be broken down 

building-by-building where the project consists of one integrated development.  The Court will 

not resolve those issues as part of this motion, because the point of this motion is not to resolve 

the merits of the statute of limitations issue, but to determine when it will be resolved. 

Two Code of Civil Procedure sections give the Court specific authority to sever claims, 

and JHF relies on each.  Section 597 provides for separate trials for the statute of limitations 

or any other defense barring the action.  Section 1048 provides that the Court may order 

separate trials where it would be convenient, avoid prejudice, or “be conducive to expedition 

and economy.” 

JHF argues that severance will achieve the goals of these provisions, because, even 

though it would not resolve the entire case, if the motion is granted as to four of the five 

buildings, it will greatly reduce the time and expense of litigating the merits of the four buildings.  

This would apply not only to the trial, but to still ongoing discovery.  Apparently, percipient 

witness depositions have not yet been taken, let alone expert depositions. 

Giant responds that neither the terms nor goals of section 597 are met here, because 

that section applies where the separate trial is over a “defense barring the action,” leading to 

entry of a judgment for defendant.  That cannot happen here.  Thus, they argue, the Court 

cannot sever the trial as proposed.  They further argue that severance under section 1048 is not 

appropriate because it is conceded that the matter must proceed as to one building, and given 

the existence of common issues concerning all five buildings, the evidentiary proceedings would 

not be greatly curtailed by the partial termination of the case.  Even if Giant is correct about 
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section 597, however, the Court’s authority under section 1048 still would permit severance 

here.  Giant asserts that a trial directed at only one building would offer only “negligible” cost 

savings, but it offers no factual support for this.  (Indeed, JHF’s factual description of the 

efficiencies is somewhat vague, but it stands to reason that a trial about the defects in one 

building would be shorter than one about five buildings.)  The Court notes, however, that it 

would be easier to evaluate the motion if it had more information concerning the likely length of 

the trial of the statute of limitations issue and whether a jury would be involved. 

JHF also argues that severance would promote settlement, because the unresolved 

statute of limitations issue is a barrier to any reasonable valuation and settlement of the case 

because of its material effect on settlement value.  Giant in essence sees this as an attempt by 

JHF to resolve its chosen issue outside the settlement process, while retaining its ability to 

litigate the merits of the case.  This may be true to some extent, but it does not change the fact 

that this single issue makes it much more difficult to settle the case.  Moreover, this strategy 

poses some risk to JHF: if severance is granted and JHF loses on the statute of limitations 

issue, Giant will be in a much stronger position in the litigation.  The retained Special Master, 

however, has stated that she has “conferred with plaintiff and Fitzmaurice’s counsels and it was 

agreed that proceeding with settlement discussions before these issues are settled by the court 

would be unproductive.”  (See Ex. A to Tye Declaration.)  Thus, the mediation set for July 16, 

2019, was vacated. 

 The goal of a statute of limitations is not only to preclude liability, but to enable defendant 

to avoid the burden, expense, and risk of a litigating a matter in which the facts are stale.  It is 

“designed to promote justice by preventing surprises through the revival of claims that have 

been allowed to slumber until evidence has been lost, memories have faded, and witnesses 

have disappeared.  The theory is that even if one has a just claim it is unjust not to put the 

adversary on notice to defend within the period of limitation and that the right to be free of stale 

claims in time comes to prevail over the right to prosecute them.”  (Telegraphers v. Ry. Express 

Agency (1944) 321 U.S. 342, 348-349; quoted in Adams v. Paul (1995) 11 Cal.4th 583, 592.)  

Thus, going to trial on the merits of the case, even if it results in a determination that the action 

is time-barred, does not completely fulfill the purposes of the statute.  

 The motion is granted.  A Case Management Conference to select a trial date for the 

statute of limitations issue is set for September 5, 2019, 9:00 a.m., to select a trial date and 

discuss other issues concerning this phase of the trial.  (All parties may appear by Court Call for 

that Case Management Conference and the motion currently set for that same date without 

further leave of court.)  The trial date for the remaining matters remains on calendar for the 

currently scheduled date, i.e., January 27, 2020. 
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2.  TIME:  9:00   CASE#: MSC19-00780 
CASE NAME: THOMAS  VS. THE ASCENT SERVICES 
HEARING ON MOTION TO STRIKE CLASS ALLEGATIONS & COMPEL ARBITRATION 
FILED BY THE ASCENT SERVICES GROUP, INC. 
* TENTATIVE RULING: * 
 
Based on the grounds set forth in the moving papers, and the lack of opposition, the motion 
is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01010 
CASE NAME: HERRERA VS. RESIDENCE INN 
HEARING ON DEMURRER TO COMPLAINT of HERRERA 
FILED BY RESIDENCE INN BY MARRIOT, LLC, et al. 
 * TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendants Residence Inn By 

Marriott, LLC, and Marriott International, Inc.  Plaintiff Winston Herrera opposes the demurrer. 

 Defendants’ demurrer is overruled.  (Code Civ. Proc., § 430.10, subd. (e).)  

Defendants’ request for judicial notice is granted.  Defendants shall file an answer on or before 

September 6, 2019. 

 The basis for this ruling is as follows. 

 A. Claim Preclusion. 

The Court finds that this action is not barred by the claim preclusion aspect of 

res judicata, for two independent reasons. 

A-1. The LWDA Notice. 

Defendants’ argument that claim preclusion applies is based on the premise that the 

plaintiffs in the earlier Torres litigation “could have” brought claims based on the failure to 

provide appropriate seating.  Defendants invoke the rule that “[r]es judicata bars the relitigation 

not only of claims that were conclusively determined in the first action, but also matter that was 

within the scope of the action, related to the subject matter, and relevant to the issues so that it 

could have been raised.”  (Burdette v. Carrier Corp. (2008) 158 Cal.App.4th 1668, 1674-75.) 

However, in the case at bar the Court cannot determine whether the Torres plaintiffs 

could have raised claims based on defendants’ alleged failure to provide appropriate seating.  

This is because defendants have not provided the Court with the pre-filing notice that the Torres 

plaintiffs sent to the Labor & Workforce Development Agency (“LWDA”).  This notice defined the 

scope of the claims that the Torres plaintiffs could assert in their complaint.  (Lab. Code, 

§ 2699.3.  See, Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 835 [“[p]roper notice 
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under section 2699.3 is a ‘condition’ of a PAGA lawsuit”]; Huff v. Securitas Security Services 

USA, Inc. (2018) 23 Cal.App.5th 745, 753 [“a plaintiff must first allow the appropriate state 

authorities to investigate the alleged Labor Code violations, by providing the Labor and 

Workforce Development Agency with written notice of the violations”].)  The Court finds it highly 

unlikely that the Torres plaintiffs did raise appropriate seating in their notice; if they had, they 

would presumably have pleaded a corresponding cause of action.  Defendants appear to 

concede the point in their reply memorandum. 

If the Torres plaintiffs could settle unlitigated PAGA claims without notice to the LWDA, 

this would improperly bind the LWDA’s hands in future proceedings: 

“An employee plaintiff suing … under the [PAGA] does so as the proxy or agent 

of the state's labor law enforcement agencies. … In a lawsuit brought under the 

act, the employee plaintiff represents the same legal right and interest as state 

labor law enforcement agencies—namely, recovery of civil penalties that 

otherwise would have been assessed and collected by the Labor Workforce 

Development Agency. [Citations.] … . Because collateral estoppel applies not 

only against a party to the prior action in which the issue was determined, but 

also against those for whom the party acted as an agent or proxy [citations], a 

judgment in an employee's action under the act binds not only that employee but 

also the state labor law enforcement agencies. 

(Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 380.)  This could 

also create the kind of conflict of interest problem of concern in the Hesse decision, where 

employees with no stake in an unpleaded claim settle that claim for their own benefit.  

(See, Hesse v. Sprint Corp. (9th Cir. 2010) 598 F.3d 581, 588-589.) 

 A-2. The Primary Rights Doctrine. 

The California Supreme Court has held that “under the primary rights theory, 

the determinative factor is the harm suffered.”  (Boeken v. Philip Morris USA, Inc. (2010) 48 

Cal.4th 788, 798 [108 Cal.Rptr.3d 806, 230 P.3d 342].)  In the case at bar, the harm that plaintiff 

alleges in the case at bar is harm suffered through defendants’ alleged failure to provide 

appropriate seating.  That harm is substantially different from the type of harm alleged in the 

Torres litigation.  (See, RJN, Exh. “A”.)  This constitutes a second, independent ground for 

overruling the demurrer. 

 A-3. The Shine And Villacres Decisions. 

Defendants rely heavily on the Shine and Villacres Decisions.  (See, Shine v. 

Williams-Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 1077; Villacres v. ABM Industries Inc. 

(2010) 189 Cal.App.4th 562, 581-584.)  The Court finds these decisions distinguishable for the 

following reasons. 

The Shine decision is distinguishable, because the Court did not address the issue of 

whether an LWDA notice limited the scope of the PAGA claims that the plaintiffs in the first 

action could bring; apparently the issue was not raised.  The Shine decision is also 
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distinguishable because the Court found that both actions involved “the same primary right, 

to seek payment of wages due.”  (Shine, supra, 23 Cal.App.5th at 1077.)  In the case at bar, 

the Court has found that this action involves a substantially different primary right. 

The Villacres decision is distinguishable, because the Court did not address the issue of 

whether an LWDA notice limited the scope of the PAGA claims that the plaintiffs in the first 

action could bring; apparently the issue was not raised.  The Villacres decision is also 

distinguishable because the court there expressly declined to decide whether “the primary rights 

theory treats all wage-related Labor Code violations and PAGA penalties as a single cause of 

action.”  (Villacres, supra, 189 Cal.App.4th at 581.)  Instead, it based its holding on “the specific 

circumstances of this litigation.”  (Ibid.)  In the case at bar, the Court is considering an issue that 

the Villacres decision expressly chose not to address. 

B. The Settlement Agreement. 

 The issue of how the settlement agreement should be interpreted is rendered moot by 

the LWDA notice issue discussed above.  The Torres plaintiffs had no authority to settle PAGA 

claims that they had not been deputized to pursue. 

Also, the settlement agreement was limited to claims “based on the facts or claims 

alleged or litigated in any version of the Complaints filed in this action.”  The Torres plaintiffs 

did not allege any facts or assert any claims based on the alleged failure to provide appropriate 

seating.  Accordingly, the settlement agreement does not bar the present action.  (Cf., 

Consumer Advocacy Group, Inc. v. ExxonMobil Corp. (2008) 168 Cal.App.4th 675, 688 

[“the settlement is specific in covering only benzene and toluene; it does not contain language 

permitting a broader application”].) 

C. Duplicative Causes of Action. 

 Defendants’ demurrer based on the allegedly duplicative nature of the First and Second 
Causes of Action is also overruled.  First, each cause of action is based on a distinct regulatory 
violation, and it was reasonable for plaintiff to plead those distinct violations in separate causes 
of action.  Second, the purportedly duplicative nature of these causes of action is not a valid 
ground for demurrer.  (See, Alden v. Hindin (2003) 110 Cal.App.4th 1502, 1507 [“t]he 
conspiracy cause of action may have been redundant of the malicious prosecution cause, but 
the latter was independently and sufficiently stated”].) 

 

 

 


